
IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. AP-74,930

CHARLES D. RABY, Appellant

V.

THE STATE OF TEXAS

ON APPELLANT’S APPEAL FROM THE DENIAL OF A MOTION 
FOR POST-CONVICTION DNA TESTING FROM THE 248th JUDICIAL 

DISTRICT COURT OF HARRIS COUNTY

Johnson, J., delivered the opinion ofthe Court, joined by Meyers, Price, and 
Holcomb, J.J. Hervey, J., filed a dissenting opinion, in which Keller, P.J., Keasler, and 
Cochran, i . i . ,  joined. Cochran, J.,fded a dissenting opinion. Womack, J., concurred 
in the result Keller, P.J., Keasler, Hervey, and Cochran, J.J., dissented.

O P I N I O N

Appellant appeals from a trial-court order denying post-conviction DNA testing. Tex. Code 

Crim. Proc., Ch. 64 (2001 ). In a hearing before the trial court, appellant sought testing of four items:

(1) bloody ladies’ underwear found next to the victim’s body;

(2) the nightshirt worn by the victim at the time o f the murder;

(3) victim’s fingernail clippings; and

(4) a hair found on the victim’s hand, identified as belonging to the victim’s grandson.

/

Charles Raby
Notitie
This opinion is the one which allowed me to have DNA testing done on the items listed 1 thru 4, where the TCCA reversed my trial court’s ruling where district judge from the 248th district court judge Joan Campbell denied my Chapter 64 motion requesting DNA testing.In this opinion you can see where it says the opinion was delived by Johnson and joined by Meyers....you will see by reading the next opinion Meyers wrote the opinion doing a complete about-face. Meyers delivered the following opinion No. AP 76,970).A chapter 64 motion is a motion to have DNA testing preformed on items that my yelled DNA results. (See Tex Code Crim Proc Ch. 64 (2001) for a better understanding))I am going to 'attempt' to explain and touch on a few things in this opinion that I feel need to have light shed on them, most of it is pretty straight forward, I just want to touch on the things I feel are important.



2

Appellant contends that DNA testing could prove his innocence.' In support of his motion, 

appellant attached the affidavits of Dr. Elizabeth A. Johnson and Dr. Paul Radelat.* 2 The state 

concedes that three of the four items are in its possession,3 but argues that appellant has not met the 

requirements o f Chapter 64. Specifically, the state does not believe that identity was or is an issue, 

that appellant has established by a preponderance of the evidence that a reasonable probability exists 

that he would not have been prosecuted or convicted if exculpatory results had been obtained 

through DNA testing, or that the appellant has shown that his request is not for the purposes of 

delaying the execution of his sentence.

Appeal under Chapter 64 in capital cases is directly to this court. T e x . C o d e  C r im . P r o c ., 

Article 64.05. In reviewing a convicting court’s order on a motion for DNA testing, this court uses 

the bifurcated standard of review articulated in Guzman v. State, 955 S.W.2d 85 (Tex. Crim. App. 

1997). Rivera v. State, 89 S.W.3d 55, 58-59 (Tex. Crim. App. 2002)(citing Guzman at 89). The 

lower court’s findings of fact are entitled to deference, as are any applications of law to fact that turn 

on credibility and demeanor. All other applications of law to fact are subject to de novo review,

'During oral arguments, appellant’s counsel stated that, if  they are given access to the requested items, 
appellant will pay the costs o f  the testing.

2 It is probable that appellant did not have access to independent DNA testing during his trial. Dr. Elizabeth 
Johnson states in her affidavit:

“PCR testing became available in the first half o f  1994 in the Harris County labs, but 1 do not 
know whether DNA testing of any kind was actually available to an indigent defendant in Harris 
County. While I was employed there, the Harris County Medical Examiner’s Office, along with 
the HPD lab, performed the majority o f  DNA testing for criminal cases brought in Harris County.
During my tenure there at that office, 1991 to 1996 ,1 cannot recall a single instance in which 
biological evidence was sent for DNA testing by a defendant at the expense o f  the State or the 
court. Conversely, 1 can recall several instances in which defendants with privately retained 
attorneys paid for such testing in the mid-1990s at their own expense.”

3 The state is unable to locate the nightshirt, which has been missing since trial. However, recently 
discovered boxes in the property room o f the Houston Police Department prompted the appellant to continue to 
request testing for the nightshirt if  it is found in the boxes.
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including the ultimate issue of whether a reasonable probability exists that exculpatory DNA tests 

would prove appellant’s innocence. Id.

On appeal, the state argues that the appellant has failed to show, as required by Article 64.03, 

that the request for DNA testing was not made to unreasonably delay the execution of sentence or 

administration of justice. The record shows that the trial court has never set an execution date for 

appellant. Appellant originally filed his motion for DNA testing in November 2002, when his right 

to appeal was not yet exhausted. See Skinner v. Texas, 122 S.W.3d 808, 811 (Tex. Crim. App. 

2003). The motion remained pending in the trial court for one year and nine months.4 On these 

facts, we do not find that the request was made for the purpose of delay.

Facts

Appellant was convicted of killing Edna Franklin, who lived in a small house with her two 

grandsons, Eric Benge and Lee Rose. Benge and Rose testified that they left Mrs. Franklin at home 

alone shortly before 4:00 p.m. on October 15, 1992. Benge testified that he returned later that 

evening and found the front door unlocked and open, the back door open, the lights out, and Mrs. 

Franklin dead in the living room. Hair was recovered from each of her hands. She was nude from 

the waist down and had been stabbed to death. The medical examiner could not determine if she had 

been sexually assaulted. The house had been ransacked. The contents of Mrs. Franklin’s purse and 

other personal items were scattered around her bedroom.

Sergeant Allen testified that the home was dilapidated and had not been cleaned in some

4 Contributing to the delay was the trial court’s decision to appoint an attorney other than his current federal 
habeas corpus counsel to represent appellant in these proceedings despite his current attorneys’ announcement in 
open court that they were willing to represent him pro bono. The attorney appointed by the trial court was not on the 
capital appellate-appointment list and did not receive notice o f  the January 29, 2003, oral argument.

*
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time. Eric Benge testified that the back door was kept closed and the front door was always locked.

On the day o f the murder, Eric Benge had nailed a screen over a window in his bedroom that was

sometimes used as an entrance by the grandsons, appellant, and at least one other person, Edward 
-Z

Bangs. When Benge returned home, he found that the screen had been removed from the window. 

Police found footprints below the window, a screwdriver on the window, and a fresh wood chip. 

They concluded that the killer entered Mrs. Franklin’s home through the bedroom window.

Shirley Gunn, who lived near Franklin, testified that the appellant came by her house around 

5:00 p.m. looking for Gunn’s son and another man. Gunn stated that appellant used a pocketknife 

to clean his fingernails and that he smelled o f alcohol. He also asked Gunn if she thought her son 

might be at Franklin’s home.

Mary Alice Scott testified that she went to answer a knock at her back door some time

between 7:00 p.m. and 7:45 p.m. and saw the back of a person who was wearing jeans and a black

jacket,5 and who she believed to be Mr. Raby, walking away from her in her driveway. She

described the lighting conditions as “dusk.” Scott had seen Raby in her living room a week or two 
3

before the murdefT'Prior to that, it had been more than two years since she had seen him. She was 

confident in her identification because “[n]one of those boys were built exactly like [him ]. . .  I’m 

talking about his size and his legs, the way he walks, low-built in the back end.”6

Leo Truitt lived in a house directly behind Franklin’s. At about 8:00 p.m. on October 15, his 

brother-in-law, Martin Doyle, saw a man walk through Truitt’s yard, jump over the front fence, and

5 Police recovered a black jacket from the home o f appellant’s girlfriend. No evidence connecting appellant 
to the murder was found on the jacket.

6 Trial transcript, volume XXVIII, p. 310.

Charles Raby
Notitie
Eric Benge testified that the back door was kept closed and the front door was always locked … Here is proof of what I was saying, Eric and Lee Rose always locked that front down no matter where they were going or how long they would be gone, it stayed locked.(See XXVII at 64-70, 77, 130-1. XXVIII at 281-1)

Charles Raby
Notitie
‘One the day of the murder, Eric Benge had nailed a screen over a window in his bedroom that was sometimes used as an entrance by the grandsons appellant and at least one other person, Edward Bangs’ … they are talking about it is a old wooded frame with a screen it in. This is a older house build in the 50's I would guess, and had a pull out and away screen frame on hinges, which Eric testified that he nailed down that very day. As for him saying I and at least one other person used that window as an entrance to the house is flat out false. I have never went in through 'that' window in my life. When I left that neighborhood in 1988, nobody lived in that front bed room, it used to be their grandfathers room who had died in 1987, and it was to be Lees room, but Lee never slept in it when I was there. And his grandmother told everyone to stay out of the room, but it was to be Lees room, he slept on the couch until then. Nobody ever went in that window as far as I know,  when I was running around with them in 1988. So how they can say I used that window is beyond me, other than they hate meand will say anything to make it seem like I knew about that window.  I am not saying that I never went in a window there, but it was a differentwindow and only, absolutely only when Eric was home. My girlfriend at the time and I used to skip school	 and go to his house early in the morning	andstay there all day.  I would	 knock on the window and Eric would let me in, his room back then was on the same side of the house but towards the back. And that is  the  room he lived in when I left that neighborhood. But when I came to visit one day, 4 years later, he was now living in the front bedroom which was his grandfather’s, he and lee had switched rooms. And the day I saw Lee  and Eric the day their grandmother told Lee she didnot want me there, was the first time I had been in that neighborhood in over 4 years and I was only there in that neighborhood because I lived on Ried Street, at  706 Reid Street which is just a few block from Mrs. Franklyn’s home. (See map from 706 Ried St. to 617 Westford St.) And I only moved over there to be closer to my chick who lived off of Airline Dr. and E. 26 th street (See map to see just how much closer I lived versus from where my mom live off of Cedar Hill, it is miles closer). And during that visit Lee did not invite me in through ‘the window' but the front door. I have never went in that window in my life, ever.

Charles Raby
Notitie
 ‘Mrs. Scott testified that it was a week or two before the murder that I was in her home walking away from her drive way’ …It was two weeks. And that was the first time I had ever met the woman in my life. She said it had been more than two years since she had seen me...that woman and I had never met In our lives until the very same day I visited Lee, John and Eric the very day Mrs. Franklyn told Lee she did not want me there. So, Mrs. Scott is mistaken about that, I don't know why she would say this other than she was just feeding off of what everyone else said. When they said it had been more than 2 years since they had seen me or that I was in prison for 2.5 years, it was actually much longer than...that, the last time I was in that neighborhood prior to the murder of Mrs. Franklyn was in 1989, and went over to my daughters grandmothers to visit my kid. And that was the last time I ever saw my daughter before that I lived in Deer Park TX for close to a year, and went to the Harris county jail for 6 months, and then to prison for 2.5 years. So it had been some time since either John Phillips, Lee Rose, Eric Benge and Linda McClain had seen me. Over 3.5. I last saw Linda McClain November 1988 when she dropped me and my girlfriend off at my apartment in Deer park TX on Thanksgiving Day. That is how long it had been since Lee and ric last saw me as well. So for Mrs. Scott, John Phillips grandmother to say she knew me and hadn't seen me in 2 years is false. I met her the very day Mrs. Franklyn told Lee Rose she did not want me there. Two weeks prior to the murder.
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The only physical description of Bangs was provided by Benge in court.

Q: [PROSECUTION] And compared to the Defendant, is he [Bangs] bigger or smaller? 

A: [BENGE] He’s bigger.

Q: About how big is Mr. Banks [sic]?

A: I’d say he’s about -from Mr. Raby himself, he’s probably about 4 inches taller.

Q: How big is Mr. Banks [sic]?

A: He’s a big person. He’s ever [sic] bit as big as I am.

Q: And how tall are you?

A: I’m 6-1.

Q: Now, for the record, how tall is Mr. Raby, if you know?

A: I don’t know. I’d say approximately maybe 5-11.

[The Court has Mr. Raby and Mr. Benge stand facing one another.]

Q: How much taller than he [Raby] would you say you are, Mr. Benge?

A: I’d say probably about 3 inches, 4 inches taller than he is.

Q: Okay. You can have a seat.

A: (Complies.)

Q: And how much do you weigh?

A: I weigh 255.

Q: For the record, would you agree that Mr. Raby is considerably lighter than you?

A: Yes, sir.9

9 Trial transcript, volume XXVII p. 156.
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walk away. Doyle and Truitt pursued the man in Truitt’s car, and Truitt confronted the man,

inquiring what he was doing in Truitt’s yard. Doyle saw only half of the man’s face. After this

conversation, the unidentified man left on foot.

Martin Doyle testified that the man was a white male, 6 feet or slightly under, maybe 5'10"

with a medium build. Doyle could not positively identify Mr. Raby as the man he saw that evening.

Truitt did not testify. However, at the suppression hearing, Houston Police Department Homicide

Sergeant Bill Stephens stated that Mr. Truitt had told him “that he had observed a white male that

he described as early 20’s, 5-7 to 5-8, 155 to 165 pounds, with dark-colored hair but not black;

medium-short, as far as the hair. No glasses, no facial hair.”7 Truitt neither named appellant nor

picked him out of a lineup. Sergeant Allen testified that Mr. Raby was approximately 5' 7 " and had

a medium build. His “guesstimate” was that the defendant weighed between 150 and 160 pounds.

When questioned by police about possible perpetrators, Benge named both appellant and

Edward Bangs. Investigators included the information from Benge in their reports.

Benge also stated that it may have been Edward Bangs, W/M 21-23, who is a drug 
addict and who has been helping to paint [the house]. Benge stated that Bangs stole 
his paycheck and shotgun a while ago and that Bangs is the only other person he can 
think of that may have done this. Benge stated that Bangs and Raby would be the 
only ones that would know about the SE bedroom window facing East that has a 
broken pane and can be easily opened.

Officer also spoke to witness across the street. . .  at approx 1750-1800 hrs she sa\ 
a W/M on East side of [complainant’s residence] by SE bedroom window looking 
like he was taking the screen off . . . she did not think anything of it because 
[complainant] had been having house painted and that she thought that was what 
[suspect] was doing . . .  she did not get a good look at all at [suspect].8

7Transcript o f  suppression hearing, volume XXV, p. 8.

8Homicide Report at 2.021.

Charles Raby
Notitie
‘Officer (..) spoke to witness across the street, she didn’t get a good look at suspect’….First off that was not me and could not had been me, because I am 3-4 miles away at that very moment at Shirley gun’s house off of Dodson St. and Simmons. At 9146 Simmons St (see map from 617 Westford to 9146 Simmons Street, also see Shirley Gunn’s trial testimony, XXVA 296-7 and Police Report Donna Espada at 1.003.That just flat out is not me at that window taking off that screen as Mrs. Espada said she observed someone doing. It is impossible to be me I cannot be in two places at once, nobody can. But everyone but me is over looking this fact. At 6’pm Gunn stated I was at her house and notes the time due to her show just starting to come on, the 'Roseanne Barr show' (see 1992 TV guide) the TCCA even call this person the [supect], well that [suspect] is not and was not me, period.It is a fact that someone entered that south east bedroom window by usinga screwdriver that was found on the window ledge, to pry open that windowthat Eric had nailed down that very day before leaving u\f>4\VY\&for work. There werefoot prints found below the window, a foot print found on the bed, and freshwood chips from someone using that screw driver to pry open that window.And that someone is not me, couldn't be! I am at Shirley Gunn’s house.The TCCA is under the impression that Mrs. Gunn and Mrs. Franklyn were 'neighbors'This couldn't be further from the truth. They lived in two different neighborhood. (See map from Mrs. Gunn’s at 9146 Simmons St. to Mrs. Franklyn’s at 617 Westford St.)
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Benge testified that he had last entered the house through the window three days before the 

trial and that his cousin, Lee Rose, had used the window as an entrance “on several occasions.” Rose 

testified that he and Benge used the window as an entrance to the home. Rose claimed that he was 

at work during the murder. However, Mary Alice Scott, the neighbor who lived near the victim’s 

home, testified that her grandson and Lee Rose “were together, running in and out” on the day of the 

murder.10

Eric Benge testified that, when he left work that evening, he went to a friend’s house to

shower before going to his girlfriend’s house, where he stayed until 9:45 p.m. He discovered his

grandmother’s body at approximately 10:00 p.m. He testified that the front and back doors to the

house were open and that the sheet that hung between the living room and the kitchen was still in

place and he had to push it aside to walk into the kitchen. Benge also testified that when he turned

his grandmother over he got blood on his hands and that he was pretty sure he left blood on the

phone. However, police found no blood evidence anywhere in the home other than in the immediate

vicinity of the body. Sergeant Allen with Houston Police Department testified

It was my opinion that the suspect had wiped his hands or cleaned his hands, because 
there was no blood found on the items that were scattered on the bed. The purse 
itself had no blood on it. There was no blood on any of the papers, credit cards or 
anything within the bedroom area. Additionally. . .  the door we felt that the suspect 
had left the residence, was the rear door of Ms. Franklin’s bedroom. There was no 
blood located at this exit point.11 6

Allen testified that Benge had told the police that he had washed his hands after attempting 

to revive his grandmother.

10 Trial transcript, volume XXVIII, p. 304.

11 Trial transcript, volume XXVIII, page 190.

Charles Raby
Notitie
’Were running in and put the day of the murder’ First, Mrs. Scott lived on the next street over at 607 Wainwright St., somewhat direcly behind Mrs. Franklyn. Rose testified that he was at work during the murder … nohe wasn't, I know just what he and john Phillips were doing 'running in and out’ of Mrs. Scott’s house all day. So does he. They were up in Johns room smoking crack. That is the only reason why they would be 'runing in and out' of her house all day, up in John room smoking crack. Lee did not have a job, so he couldn't had been at 'work'. I am not writing that to make Lee any more angry at me than he already is, but facts are facts. And the fact is, he lied on the witness stand by saying he was at work. Everyone was on crack when I got out of prison, it was scary to see. My daughter’s aunt Cynthia was selling herself for money to buy crack. I would had never thought that in a million years. I would had never though Lee would do crack either, but in the 4 years I was away, a lot had changed.

Charles Raby
Notitie
No blood was located on the exit point …Calling this the exit point, but it makes no since. First if I killed Mrs. Franklyn I would had been coveredIn her blood. There is no blood on the exit point. But also it is a provenfact that someone entered that bedroom window by prying the window open with the screw driver that was found. There were fresh wood chips and Eric had just nailed it down that very day. So what is the front porch light doing off when it is usually on and the front screen door is wide open as well as the front door? Which was locked. I said it before I ain’t the brightest 'of people, but to me is seems as if someone entered the window and then before leaving the front door turned the porch light off so not to be seen?? I am just guessing here. …The only reason I said I went out the back door was because Sgt. Allen asked me if I did. I told him:  “Then I guess I went out the back door’, after he told me someone saw me jumping a fence. I was just going along with whatever he wanted me to say.
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Hair samples were collected from the crime scene. None were consistent with the appellant’s 

hair. The hair on Franklin’s right hand was consistent with her own hair, while the hair in her left 

hand was consistent with the hair of one of her grandsons.12 13 The blood under the victim’s fingernails 

was typed, and the results showed types AB and B. Franklin’s blood type was A, while appellant’s 

blood type is O.'3 Sergeant Allen testified that Ms. Franklin’s injuries were inflicted with a knife

blade as short as two inches long and sharpened on only one side. A paring knife was found in Eric

Benge’s bedroom. It was dusted for prints, but none were recovered. There was no blood visible
- y

on the knife, and no further analysis was conducted on it.

Police obtained a warrant for appellant’s arrest on October 16, the day after the murder. In 

an attempt to find appellant, they went to the home of his girlfriend, Mary Gomez. At her home, 

they recovered a black jacket belonging to appellant. No evidence that connected appellant to the 

crime was recovered from the jacket. m_

On October 19,1992, appellant signed the following statement:

I am at the Houston Police Department’s homicide division. Today is Monday, 
October 19, 1992, and it is approximately 1:25 p.m. Sergeant Allen read me my 
rights on two occasions this afternoon. I fully understand my rights and I have gave 
up [sic] my right to remain silent and right to an attorney. I have not been threatened 
or promised anything in return to make a statement. I told Sergeant Allen that I not 
[sic] been at Lee’s house on Westford Street on Thursday night. I was not telling the 
truth at first, because I was scared. I decided to tell the truth and get this over with. 
I am living with my mother at 3414 Cedar Hill in Houston, Texas. My telephone 
number is 987-1418 and 987-8869. I am unemployed at the present time. I can read 
and write the English language. I can see this statement as it is being typed by 
Sergeant Allen on the monitor.

12 Appellant argues that the “microscopic hair analysis” technology used to make this determination was a 
scientifically unreliable basis for hair identification. Therefore, he seeks to have DNA testing conducted on this hair 
as well. However the presence o f  hair from a resident is not strong evidence o f involvement in the crime.

13 HPD crime lab chemist Joseph Chu conducted blood-test comparisons, which he found to be 
“inconclusive.”

Charles Raby
Notitie
Sgt. testified, no further analyst was conducted on it. Well, it seems to me they should test it for DNA, just because you wash a knife off does not mean the presence of blood will not still be there, and there could be DNA on the handle of the blade, it needs to be tested, more so since my DA showed that blade to the jury inflaming their minds. And Eric said it was not there when he left. But Allen said the blade was as short as two inches. Mrs. Franklyn had stab wounds that punctured her heart She was beaten so hard that half her ribs were broken, some of the stab wounds went in a 4 inches deep I think the deepest one was	4.5 inches. And although true a 2 inch blade can produce a 4 inch stab wound, it would be impossible not to leave a ’hilt mark’ because once the blade is in  2 inches, it ’bottoms out’ meaning the blunt end of the knife is now flush against the body. And if you press harder and push in, you now are putting resistance between the blunt end of the knife and body and that would produce a ’hilt mark’. I could be wrong, there could be hilt marks, but I have never read anything or seen anything to suggest that there were ’hilt marks' and if there were not then that proves my little old timer pin knife the smallest one they make, could not had produced those 4 inch stab wounds. I had no cuts on my hand, and it is very common in knife attacks where a lot of stabbing is going on, I had no cuts on my hands, and no bruising on my fist, if I was hitting Mrs. Franklyn as hard as they say I was, I would have something on my hands, cuts or bruises on my knuckles, I had nothing. That is flat out impossible. They took photo’s of my hands which as with other important evidence has gone, missing

Charles Raby
Notitie
No evidence that connected appellant to the crime was recoverd from the jacket... This is the very jacket I was wearing and if I had murdered Mrs. Franklyn then I would had been covered in her blood, as was Eric who tried to perform - said he-  tried CPR on her, he said that his arms and hands were covered in her blood. And that all happening in a short time, verses someone beating and stabbing her to death, I would had been covered in it. I had not one micro droplet on me. They tested and retested my jacket, and nothing. That is flat out impossible. 



On Thursday, October 15,19921 had gotten up that morning and I had gone over to 
my little brother Robert Butler. Robert is living at 3215 Sparks with his father, Bob 
Butler. Robert’s telephone number is 695-5259. Robert was in school and I visited 
with a friend by the name of Anthony. Anthony is a Hispanic male, about 25-26 
years old. Anthony lives next door to Robert. My little brother came home after 
school and I stayed at his house until some time that afternoon. My little brother, 
Robert gave me a ride on his bicycle to Jimmie’s house. We call Jimmie, “Crawdead 
[sic].” Jimmie lives off of Laura Koppe street. Jimmie was not there. I visited with 
his mother for awhile. I had a little pocket knife and I was cleaning my fingernails 
on Jimmie’s front porch. I believe my pocket knife was an “old timer.” I stayed 
there at Jimmie’s for an hour. I left there and walked over [sic] my ex-mother-in- 
laws house. They live at 7719 W. Hardy. I talked to Barbara, Dusty and Blane. I left 
their house and walked over to a friend of mine named Larry. Larry lives off of 
Irvingtonr'I had been drinking beer and whiskey. I only talked to Larry for a few 
minutes. I left Larry’s house and walked over to Melody’s house on Post street. I 
talked to her mother and I left therein I walked over to John Phillips house on 
Wainwright street. I asked John’s grandmother if he was at home and she told me, 
John was not there. I walked over off of Crosstimbers street to locate a friend named 
Pookie. Pookie had moved. iL.

I went to a little store and bought some wine. I think it was some Mad Dog 20/20. 
I drank the bottle of wine and then I walked over to Lee’s house on Westford Street. 
Lee lives there with his grandmother, Edna and his cousin Eric. There is an old 
Volkswagon [sic] in the drive way at their house. I walked up to the front door. The 
front door has a screen type door in front of a wooden door. I knocked on the door. 
I did not hear anyone answer. I just went inside--! sat down for a little bit on the 
couch. I called out when I got inside but I did not hear anyone say anything. I heard 
Edna in the kitchen. I walked into the kitchen and grabbed Edna. Edna’s back was 
to me and I just grabbed her. I remember struggling with her and I was on top of her. 
I know I had my knife but I do not remember taking it out. We were in the living 
room when we went to the floor. I saw Edna covered in blood and underneath her. 
I went to the back of the house and went out the back door that leads into the back 
yard.

Shortly after I had left Lee’s house on Westford I was approached by a man and this 
man told me something like “I had better not catch you in my yard,” “jumping his 
fences.” Or something like that. I woke up later on the ground near the Hardy Toll 
Road and Crosstimbers. I walked home, on Cedar Hill from there. I remember 
feeling sticky and I had blood on my hands. I washed my hands off in a water puddle 
that is near the pipe line by the Hardy Toll Road. I do not remember what I did with 
my knife.

The next day I knew I had killed Edna. I remembered being at her house and

Charles Raby
Notitie
I walked over to a friend of mine name Larry. Larry lives off Irvington … This is not true, I did not go to Larry’s house that day and speak with him. If I would had, there is no way that Barbara and Blaine Wright would had seenme walking towards them down Caperton St. towards Irvington where they were just getting back into their car after buying flowers for Cynthia who was in the hospital. Larry lived on the next street over, which would be McDaniel’s so there is just no way, if I would had stopped at Larry’s first, they would not had seen me, and if they	 would had, it would had been me coming towards them walking down Irvington towards Crosstimbers. I was walking on Caperton. 	Although I did go to Larry’s house, it was two weeks prior to the murder of Mrs. Franklyn and it was with Lee Rose, Lee wasn't allowed to go up there for some odd reason. He stayed out on the street while I went in and talked to Larry, his wife and brother and this would be the very same day that I first saw anyone from that hood in 4 years. The first time I saw Lee. If I would had saw Larry that day, that would mean I saw him twice in the time I was out. I only saw him once and that was the day I was with Lee. 

Charles Raby
Notitie
‘I left Larry’s house and walked over to melody’s house on Post Street and talked to her mother and left’ … This is false as well, I didn't not go to melody’s moms and talk to her. However, as with Larry I did go to melody’s mom and speak with her mom and dad, but once again, lee was with me. He waited on thestreet. And when melody’s mom asked me if I would	go talk to melody who was living with some black dude on the other side of Hardy Toll Rd., I told Her I didn't know where she lived, but asked Lee and	 he told me he did and from melody’s moms, we went to melody’s to talk to her. But when Lee went to talk to didn't want to come out and talk. So we left. As with Larry, if I would had talk to melody’s mom, that means I would had talked to her twice within the time I was out of prison. I only talked to her and her husband once and Lee was with me. How else would I know where melody lived?

Charles Raby
Notitie
‘Pookie had moved’ … This is also false, as far as I know Pookie still lived in the same place with his girlfriend when I first and last saw him. When Lee Rose and I went to see him, Lee is the one that showed me where he lived, I would not had known if it had not been for Lee taking me over there. But again he still lived there as far as I knew. I know these things are small compared to the overall picture, but it just shows that I was saying anything I thought he wanted to hear. And these three things can be checked out. If someone would just take the time to do it, If Lee was to be honest he would be able to vouch that he went with me to these three places and would know if in fact Pookie had moved, which I know he did not move.

Charles Raby
Notitie
. ‘I did not hear any one answer and just went inside’ … I cannot go inside of a locked door. Everyone is in agreement that the front door was locked. (See XXVII at 69-70, 77, 130-1, XXVIII 280-1). It is a fact someone went in through that bedroom window. And it was not me. (See XXVIII at 89-92, XXVIII at 189)

Charles Raby
Notitie
‘I just grabbed Edna I remember struggling with her. I was on top of her I went out the back of the house that leads into the back yard’ … There are a number of things that are wrong with this paragraph. I said I struggled with her, which means there was a struggle, and she was fighting back. Yet none on my DNA was the DNA found under her nails. I was on top of her, yet again none of my DNA was on her or any of her DNA on me. 'I know I had my knife but do not recall taking it out.’ That is because he could not get me to say I stabbed her. I just flat out refused to say I stabbed anyone. 'I saw Edna covered in blood and underneath her.' that means there is a lot of blood all over her and around her, but once again, not one micro droplet of Mrs. Franklyn’s blood landed on me that would be impossible. I don’t care how anyone wants to spin it, there is just no way. That would defy the laws of physics and it is not under no circumstances possible. I am sorry but I just do not believe anyone could had walked away from that bloody crime scene without some blood on them...again I point to what Eric Benge said, as he was attempting to give her CPR, his arms and hands were covered in her blood. But not me? Not one micro droplet of Mrs. Franklyn’s blood on me? There is no way that would not happen. If something doesn't make sense that means it isn't true. ‘I went out the back door that leads to the back yard'… I only said I went out the back yard only because Sgt. Allen brought it up to me. Or something like that...This man they are referring to is some guy named Truitt. But yet he never testified at my trial. No one talked to me about jumping this fence. Not only that but Truitt’s statement doesn't say anything about him telling me ' I had better not catch you in my yard dumping my fence'. I only told Sgt. Allen this because it was he who told me this man told them he talked to someone that fit my description. Yet again, they never called him to testify, I wonder why not? Did they not believe him? Instead they called his brother in law Doyle and  he, while on the stand could not identify me. Of course not, the description he gave was of a guy almost 6 foot and 180 - 200 pounds. That damn sure ain't me. But I have often wondered why they never called Truitt. That really bothers me to this day, why not? What did someone in the DA’s office learn from him about what he told them that caused them not to call him? Something is damn fishy about that, why not call the very man who said he personally talked to me? Did his story not match up with his brother in law’s? Surely his brother in law doyle heard the conversation as well? I am not an easy guy to miss, I have distinctive features.



struggling with her and Edna was covered with blood when I left I think I was 
wearing a black concert shirt, the blue jeans Im [sic] wearing and my Puma tennis 
shoes. I also had on a black jacket ^

Analysis

In his first point of error, appellant asserts that the district court erred in holding that our 

decision in Bell v. State, 90 S. W.3d 301 (Tex. Crim. App. 2002), established as a matter o f law that 

the existence of a statement bars a petitioner from showing that “identity was or is an issue in the 

case.” Id. at 308. The state concedes that a statement does not create an automatic bar to 

establishing an issue of identity under Chapter 64. However, the state argues that identity was not 

an issue in this case because appellant did not deny the voluntariness and truthfulness of his 

statement and his counsel ultimately admitted the killing at trial and relied on an elements argument. ^  

Until closing arguments at trial, when defense counsel argued that the prosecution had not 

met its burden of establishing the elements of capital murder, the only issue presented was one of 

the murderer’s identity. There was no question that a murder had occurred and that no other legal 

defenses, such as self-defense, insanity, or consent, were presented. Appellant also raised the issue 

of identity in his habeas corpus proceedings. Given the facts of this case, identity is, or was, an issue 

as required under Article 64.03. ——..

In his second point of error, appellant asserts that the district court erred in failing to consider 

his evidence.14 Appellant argues that, if his evidence had been considered, the trial court would 

have found that he had made a sufficient showing under Article 64.03 that it is reasonably probable

10

14 The findings o f the trial court state, “Having considered the defendant’s post-conviction motion 
requesting DNA testing o f  evidence, pursuant to Chapter 64 o f  the Texas Code o f  Criminal Procedure; the State’s 
motion requesting that DNA testing be denied; and, the affidavits o f  Elena Siuma, Reidun Hilleman, K.L. McGinnis, 
Jerry Werner, Melchora Vasquez, John R. Thorton, and Roberto Gutierrez, the court makes the following findings . .  
..” There was no mention o f  appellant’s affidavits.

Charles Raby
Notitie
‘I also had a black jacket … I said the next day I knew I had killed Edna. I think I would know I killed someone no matter how out of it I was. I think that would had been one of those moments where you are shit faced drunk, but all of a sudden you sober up in the blink of an eye. Something just makes you sober that fast. And this to me would be one of those things. Again I repeat that she was covered in blood and we struggled. I cannot struggle with someone and they be covered in blood and I not get it on me. There is no way. 

Charles Raby
Notitie
This counsel ultimately admitted the killing at trial and relied an  elements of argument.’…  Yes, my attorney Felix Cantu admitted to the killing, but here is why. He knew they were going to sentence me to death, and did that by trying to save my life. I don’t agree with it, but I understand it. But what if he would had had that lab report that was withheld? What if he would had had it and then investigated my statement? What if he had done those two things and then believed me when I told him I didn't do it and only told them I did it to make sure Merry went home and the baby wasn't taken away from her? His whole outlook would had been different. He even admits as much in his affidavit he wrote for me saying he never saw the lab report. So yes I understand why he admitted to the killing arguing that it was murder and not 'capital' murder, he was trying to save my life. The cards were stacked against me from the day Mrs. Franklyn was murdered, and everyone started thinking I could had did it.

Charles Raby
Notitie
‘Identity is, or was an issue as required under article 64.03’ … Here they admit identity was an issue, but you will see later in the following appeal they shut that door as quickly as they opened it.
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that he would not have been prosecuted or convicted if exculpatory results were obtained.

In Rivera, this court held that a hearing is not required because the legislature could have 

intended issues to be “resolved by affidavits, which could be submitted by the convicted person 

along with his motion.” Id  at 59. Although Appellant is not entitled to a hearing under article 

64.03, affidavits submitted by the appellant should be considered by the court.15 Rivera v. State, 89 

S.W.3d 55, 58-59 (Tex. Crim. App. 2002). Consideration of all evidence is particularly important 

because a written order is required of the trial court when it rules on an Article 64.03 motion for 

appellate purposes. Cravin v. State, 95 S.W.3d 506, 508 (Tex. App.-Houston [1st Dist.] 2002, pet. 

re f d). The record does not allow us to determine whether the trial court did not, in fact, consider 

appellant’s evidence. The record does show that the trial court adopted the state’s proposed findings 

of fact verbatim.

In the defense affidavit from Dr. Elizabeth Johnson, she stated that “[i]t is common in cases

of direct assault with a knife that there will be a struggle in which biological material from the

attacker can be transferred to the fingernails of the victim,” and that “[i]f found, large clumps of skin

under the nails would indicate considerably more contact than could be explained by the transfer of
/T

DNA by an innocent handshake or common use of a towef*Her affidavit also states that

Houston Police Department’s crime lab’s blood typing results suggest that the 
fingernails may hold blood other than Mr. Raby’s or the decedent’s. The decedent’s 
blood type was B, while Mr. Raby’s is type O, which means that his blood lacks both 
A and B blood group substances. Two samples were taken from the decedent’s 
fingernails, each representing one hand: one showed consistent results of blood type 
AB, while the other revealed B type activity. These results could indicate the 
presence of blood group substance A on the nails, which is foreign both to the 
decedent and to Mr. Raby. . . . the blue panties found near the body at the crime 
scene could yield probative evidence as to the identity of the victim’s attacker. The

,SA hearing is not prohibited.

Charles Raby
Notitie
finger nails of the victim’  …Dr. Elizabeth Johnson stated that it is common in cases of direct assault with a knife there will be a struggle and DNA can be transferred to the fingernails'- to me she is saying there could very likely be contact, and that contact could draw DNA, in this case the DNA is from actual blood under Mrs. Franklyn’s fingernails.
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homicide report described these, saying that they “appeared to have blood smeared 
on them. . [i]f the attacker himself were cut, and if he used the panties to wipe his 
hands after the attack, then some of the blood on the panties could be the attacker’s.
DNA testing can detect DNA of multiple individuals that has been mixed and can be 
very definitive in eliminating someone as a donor, even in a mixed sample. If blood 
other than Ms. Franklin’s is found on the panties, that could indicate the identity of 
the attacker.16

Also included in the evidence that appellant presented to the trial court was a police report, 

indictment, and the plea bargain of Edward Bangs, who was sentenced to eight years in the 

institutional division of Texas Department of Criminal Justice for robbing a 63-year-old 

acquaintance in August of 1993, during which he threatened to kill her if she did not give him her 

purse.

This court has interpreted the provisions of Article 64.03 to mean that an applicant must 

show that “a reasonable probability exists that exculpatory DNA tests would prove their innocence.” 

Kutzner v. State, 75 S.W.3d 427, 439 (Tex. Crim. App. 2002), but the DNA testing should not be 

ordered if the results will “merely muddy the waters.” Id.

In Kutzner, the murder involved in a real-estate office with public access and a victim who 

had an active lifestyle.17 If DNA from other people had been found, it would not have exculpated 

the applicant, as DNA from numerous others would be expected. In the present case, however, the 

crime scene was a private home, and the victim was ill and rarely left the house or had contact with 

anyone other than her grandsons. There are a maximum of four items to be tested and few suspects

/ S 'for comparison. The waters would not be muddied by exculpatory DNA evidence. ——»

16 Dr. Johnson concluded that DNA results could prove appellant’s innocence. The State did not present 
controverting evidence.

17 The court also noted that the appellant in Kutzner had been convicted by “overwhelming circumstantial 
evidence” o f  a “strikingly similar” murder and that he did not contest his identity in that case.

Charles Raby
Notitie
‘The waters would not be muddied by exculpatory DNA evidence’....  They said  that in this opinion, wait until you read the next one, they completely backed away from this. And are saying 'the water are very muddied now'...let’s clear them up by testing the grandsons friends. That should clear the mud right out of it. But they aren't about to allow me to have these friends tested without a long battle. Mark my words.They also say the crime scene was a 'private home' and the victim was ill and rarely left the house or 'had contact with anyone other than her grandsons'. But once again they have completely backed away from that and now are saying she did have contact with the grandsons friends and that 'might' could' account for how the 'blood' DNA that was detected underneath her fingernails. Mrs. Franklyn did not have contact with the friends? Not when I knew her, nobody and l mean nobody went her bed room when she was there. It was not a place to 'hangout' it was her 'private' room she had converted into a bedroom area for herself. Nobody help her use the bath room, shower her, feed her, hug on her but Eric and Lee. And if Lee Rose and Linda McClain would be honest about that, it would clear the air and set the record straight. I know they hate me, and for good cause, they think I murdered their loved one, but still, the truth is the truth. And I wish they would say something on this and not allow the District Attorneys office to make up all these lies that they are spoon feeding the judges who are just eating it up and excepting the DA'swords as fact. Those friends did not have close contact with Mrs. Franklyn.They did not, period. I know they didn't, Lee Rose knows they didn't, LindaMcClain knows they didn't and all our old friends I hung with 4 years prior know they didn't help her do anything around the house, such as clean her,bath her or cook for her. They may had cut the grass to help Lee and Eric,They may had help moved something for her, but touch her? No! Flat out no! Yet they are ignoring the blood DNA found underneath her nails.
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Appellant is also requesting that the hair found in the victim’s hand be re-tested with the

technology currently available to determine if it really did belong to one o f the grandsons with whom

the victim lived or if it belonged to an unidentified person.18 Testing of this hair would not assist

the inquiry; the grandsons lived in the house, and it would be highly unusual if their hair was absent,

while both appellant and Bangs were in the home on a number of occasions before the murder, and
/ f

finding hairs from either or both or them would not be remarkable. ——

Of course, ordering DNA testing does not end the inquiry. Once DNA testing is completed,

the results are still subject to a hearing under Tex . Code CRIM. PROC., Article 64.04.19 The trial

court must determine in that hearing whether, if the results had been available during the trial, “it is

reasonably probable that the person would not have been prosecuted or convicted.”/*/. As in the

determination of whether DNA testing is warranted, proof of innocence is not required. If the court

requires the appellant to show that DNA testing will absolutely prove his innocence, Article 64.04

2  &would be rendered meaningless.

Conclusion

The evidence against the appellant comprised testimony that put him in the vicinity at the 

approximate time of death, his statement, and the jacket that he had been wearing on the day of the 

murder. No blood or other physical evidence that connected appellant to the scene was recovered.

1 8 » •Dr. Elizabeth Johnson’s affidavit states: “The hair was identified through ‘microscopic hair analysis;’ in 
other words, a scientist closely examined the hair through a microscope for similarities to other hair samples. 
Microscopic hair analysis is a scientifically unreliable basis for hair identification.”

19 The version of the Article applicable to the appellant is as follows: “After examining the results o f testing 
under Article 64.03, the convicting court shall hold a hearing and make a finding as to whether the results are 
favorable to the convicted person. For the purposes o f the article, results are favorable if, had the results been 
available before or during the trial o f the offense, it is reasonably probable that the person would not have been 
prosecuted or convicted.” Tex. Code Crim. Proc., Art. 64.04.

Charles Raby
Notitie
Both the appellant and Bangs were in the home on a number of occasions  before the murder” ... Right there, that is just flat out wrong. Wrong as can be. I hadn't been in Mrs. Franklyn’s house in close to 4 years. 4 years! And the only time I went in her house for the first time in 4 years was the very day she told Lee Rose, she did not want me there, she never said one word to me personally about not wanting me there she told Lee and he told me: “come on, let’s go”. So how can they keep saying this when it isn't true? Lee and Linda both know this is not true, I mean man, lets add it up...1.	I moved to Deer Park TX in 1988. I got a job with Mesh Plastics in Deer Park, had my own apartment off of Center St.  and X St. I lived there with my ex and child.2.	I last saw Linda McClain thanksgiving day of 1988, when she and John Phillips gave Kari and I a ride home after spending thanksgiving with them. She drove us to Deer Park to my apartment.3.	I turned 19 in deer park TX march 22nd 1989.4.	I get into t altercation with my step dad that landed me a year county time in the Harris County jail where I had to do 6 months flat (2 for 1 days)5 I was released from Harris County jail in 1990.6.	I am out for just a few months, maybe a month and a half, and I get arrested. For a aggravated robbery charge, I am sentenced to 10 years aggravated TDJC and had to do 2.5 years to the day.7.	I am released 8/10/92.8. It was in September about the last two weeks of September I moved over to 706 Ried St. to be closer to Merry Alice who just had the baby.9. In October about 2  weeks prior to the murder of Mrs. Franklyn, is the first time I see Lee Rose, John Phillips, Eric Benge, Edward Bangs, or Mrs. Franklyn, or anyone else for that matter in that neighborhood. Since thanksgiving day of 1988, which was the last time I saw Linda, John and Eric. I hadn't seen Lee in even a bit longer. So no, no I wasn't in her home on a ‘number of occasions before her murder’! I was however in her home many times in 1986 when I first met Lee and Eric and Linda, 1987 and the early part of 1988 up until my daughter was born in September. I damn near lived there with them, we hung together every day. But from thanksgiving day 1988 until the day Mrs. Franklyn told Lee she did not want me there. I had been in that house one time, just once in all those years. I have work records, jail and prison records to back this up. I have no reason to lie about this at all. And let’s be very clear about something else too, the DA has managed to convince the courts and judges that even after Mrs. Franklyn made it clear she didn't want me there, that Lee and Eric were still letting me come over. That is absolutely false. Lee and Eric both admit that the day she made it clear to Lee that she did not want me there, they said that was the last time they saw me.The night of the murder, ‘reporter Carlos Aguilar then interviews a shirtless Rose, ‘he got mad and threw a bottle and that was the 'last time I seen him'! So how are they saying I was there on many occasions prior to the murder? And how can they keep getting away with these known lies? What part do they not understand that I wasn't in Mrs. Franklyn’s house but one time in damn near 4 years? So when the TCCA wrote that, 'and finding the deffendants hairs wouldn't be remarkable … Well it would be to find my hairs and DNA there after 4 years. That makes zero sense to me. But the courts eat it up by the spoonfuls. Saying the grandsons would ‘sneek’ me in after she told them she didn’t want me there. Where are they getting this? If fake! It’s a lie! So when Carlos Aquilar interviewed Lee Rose, and a shirtless Rose told all of Houston TX: “And that was the last time I saw him”, he is telling the truth. Those are true words Lee Rose is speaking. Yet what is left out, is the day he last seen me was also the FIRST time he had seen me in 4 years. 4 Years! This is also the same day his grandmother told HIM she did not want me there and the same day I busted the beer bottle on the street. Yet the prosecution has twisted Lee and Erics words to fit their need to make it seem as Lee and Eric still allowed me over when their grandmother said she didn’t want me there. This is false, Lee know this is false. So again the ‘many occasions’ they are referring to was in 1986, 1987 and 1988. 4 Years prior to the murder of Mrs. Franklyn. Form August 1988 to October 1, 1992 (about 2 weeks prior to the murder) I hadn’t set foot in their home in all these years. Lee, Eric and Linda know this. I cannot stress this enough, the day Mrs. Franklyn told Lee, Eric and Linda didn’t want me there, was also the first time I had seen Lee, Eric and Mrs. Franklyn in 4 years! But what is left out is, this was the first time AND the last time he saw me in 4 years. But still the prosecution twists these words and makes the court believe them. As if I was over there ‘many occasions’ shortly before the murder, and.......(next button)

Charles Raby
Notitie
. ‘Proof of actual innocence is not required’ ...That is correct, but you will see in the following opinion that my trial judge who denied my motion for chapter 64 was / is holding me to the actual innocent standard. At least to me she is and so is the TCCA even after they clearly state that I do not fall under that standard.

Charles Raby
Notitie
........(see former button)....... and Lee and Eric would allow me in, by ‘sneeking me in’…. this is false. Lee and Eric never ‘snuck’ me in any where. This is just one example of how the prosecution has twisted the facts to get the court to repeatedly deny me, I just don’t understand that. We have Lee said the day ‘he got mad and threw the bottle was the last time I had seen him’ in his own words proving I hadn’t been over there in 4 years because once again…. That day Lee speaks of is the same day I saw him for the very first time in 4 years. I don’t know what else to say about this. Now, I want to be clear about something, I am NOT saying I wasn’t in that neighborhood in 4 years. I was, and that was only 1 time. And that day is forever burned in my memory, it was the day I went to talk to my ex about working things out so I could see my daughter. She agreed, told me to come back the next day, so I do. I am in the house, and all of a sudden a car pulls off. My daughter is aware of this because the woman who picked them up later became my grandmother Mary. So that was the LAST time I was in the neighborhood, and my ex lived about a mile or less from Franklyn’s. But still, within 4 years, I was in that neighborhood 1 time at my ex’s house, to see my kid. And that was the last time I was in that neighborhood. But again, I didn’t see Lee or anyone else during that visit. My mom came and picked me up and soon after I was in jail on that stupid aggravated robbery charge. I just don’t know what else to say about this 4 years in a long time.
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In his statement, appellant did not say he stabbed the victim. In some aspects, appellant’s statement 

contradicts the testimony of police officers about the physical evidence from the crime scene.20 

Sergeant Allen testified that there was no physical evidence to connect Mr. Raby to the crime,21 and 

he agreed that DNA testing would be useful in this case.22 2--^-'

Appellant has shown a reasonable probability exists that DNA tests would be exculpatory. 

We overrule the denial by the convicting court of appellant’s motion for DNA testing pursuant to 

Chapter 64. Appellant’s motion for DNA testing is granted as to the underwear, fingernail clippings, 

and the nightshirt, if it can be found.

Johnson, J.

En banc
Delivered: June 29, 2005 
Do not publish

The statement states that he had struggled with Mrs. Franklin, that he was on top of her, and that he saw a 
lot o f blood underneath her before he left through the back door. Further, appellant stated that his hands were 
bloody and that he washed them off in a puddle away from the crime scene. The police testified that the only blood 
at the scene was near the body; they found no blood on the telephone (contra Eric Benge),and stated their belief that 
the suspect had wiped his hands or cleaned his hands, because there was no blood found on the purse, papers, credit 
cards, or the other items that were scattered on the bed and within the bedroom area. The police concluded that the 
suspect left the residence through the rear door in Mrs. Franklin’s bedroom, but no blood was found on the door.

21
Raydun Hilleman, a Houston Police Department chemist, did not find that any hairs from the crime scene 

were consistent with Raby’s hair, nor did he find any of the victim’s hair on the clothes recovered from Mr. Raby’s 
home.

Charles Raby
Notitie
‘From the crime scene’… Of course my statement contradicts the physical evidence of the crime. I didn't know what the hell he was talking about and I was just making things up as I went along. Anything to get Merry and the baby home. I cannot admit to things I know nothing about. My statement is factually false.

Charles Raby
Notitie
DNA testing would be useful in this case’… Joseph Chu knew my blood type.(See XXIX at 401 2) and he flat out ignored detective Sgt Allen’s request for DNA testing. Why would he ignore that request? I think he saw the test were excluding me and he knew for a fact I confessed, so I truly believe that he took it upon himself to not test things. But it doesn't erase the fact that he still lied on the stand saying the results were 'inconclusive' when they were not. 

Charles Raby
Notitie
Yet you will see in the following opinion that the DA has convinced the court not to believe anything Dr. Johnson said because she cannot say for certain that this DNA came from the attacker. And that is what my judge went with and the TCCA went with. And to me that is them holding me to the absolute actual innocent standard. Which is not what thy are supposed to do. They wanted Dr. Johnson to prove that this DNA came from the attacker, but they can't say it didn't! But the one thing Dr. Johnson and all the other states experts have said unanimously, this DNA that was found under Mrs. Franklyn’s nails is not the DNA from Charles Douglas Raby, I am excluded 100%. Raydun Jieeman, a Houston police department chemist did not find any hairs from the crime scene were consistent with Raby’s hair nor did he find any of the victim’s hair on clothes removed from Mr. Raby’s home’	

Charles Raby
Notitie
Will be interesting to see what they have to write when I bring up all the constitutional violations. I am sure they  will deny me. They will say as I have said they will, it is all harmless error. It wouldn't had made a difference.




